
Utah's ambulatory surgery centers (ASCs), 

comprised of nearly 100 state-licensed 

ASCs, continue to face the typical, recurring 

challenges, such as reimbursement rate 

pressures (both Medicare and commercial 

payors), attracting and retaining physicians 

with significant procedure volume in a 

manner compliant with health care fraud 

and abuse laws and, more recently, the 

unprecedented challenges posed byCOVI D-19 

and its impact on elective procedures. At the 

same time, Utah ASCs benefit from national 

trends that favor the migration of cases to the 

outpatient ASC setting, including: 

changes in clinical practice and health 

care technology have expanded the 

provision of surgical procedures in 

ambulatory settings; 

ASCs offer patients greater convenience 

than Hospital Outpatient Departments 

(HOPDs), such as the ability to schedule 

surgeries more quickly, less risk of 

hospital acquired infections, etc.; 

for most procedures covered under the 

ASC payment system, beneficiaries' 

coinsurance is lower in ASCs than in 

HOPDs;and 

physicians have greater autonomy in 

ASCs than in HOPDs, which enables 

them to design customized surgical 

environments, hire specialized staff and 

benefit from block time arrangements 

and more efficient operating room 

turnover time. 

In recent years, changes in clinical practice 

and health care tech no logy have accelerated 

the migration of higher complexity cases 

(with higher reimbursement and higher 

contributions to profit margins) away from 

the HOPD and to the outpatientASC setting. 

Certainly, this has been occurring in a variety 

of specialties with commercial payors seeking 

to lower the cost of care. For instance, certain 
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ASCs a long the Wasatch Front offer total joint 

replacement and complex spine procedures 

for patients covered by commercial payors. 

Similarly, vascular access procedures for 

peripheral arterial disease have moved 

from the HOPD to the office-based lab or 

interventional suite (OBL). 

The Centers for Medicare & Medicaid Services 

(CMS) has followed this trend in its annual 

updates of the ASC Covered Procedures List 

(CPL), and for 2020 has added six coronary 

intervention procedures'- i ncl udi ng cardiac 

stenting- and total knee arthroplasty2 to 

the CPL. 

With respect to cardiovascular procedures, 

the expanded ASC CPL presents 

opportunities for both ASCs and OBLs. More 

specifically, we expect that: 

interventional cardiologists will be 

attracted to the development of single

specialty cardiology ASCs; 

existing multi-specialty ASCs willing 

to invest in a high resolution angio

suite, specialized cardiology specific 

emergency equipment and experienced 

1 These procedures are: CPT code 92920 (Percutaneous 

transluminal coronary angioplasty; single major coronary 

artery or branch), CPT code 92921 (Percutaneous transluminal 

coronary angioplasty; each additional branch of a major 

coronary artery (list separately in addition to code for primary 

procedure)), CPT code 92928 (Percutaneous transcatheter 

placement ofintracoronary stent(s), with coronary angioplasty 

when performed; single major coronary artery or branch), 

CPT code 92929 (Percutaneous transcatheter placement 

of intracoronary stent(s), with coronary angioplasry when 

performed; each additional branch of a major coronary artery 

(list separately in addition to code for primary procedure)), CPT 

code C9600 (Percutaneous transcatheter placement of drug 

eluting intracoronary stent(s), with coronary angioplastywhen 

performed; single major coronary artery or branch), and CPT 

code C9601 (Percutaneous transcatheter placement of drug

eluting intracoronary stent(s), with coronary angioplastywhen 

performed; each additional branch of a major coronary artery 

(list separately in addition to code for primary procedure). 

2 CPT code 27447 (Arthroplasty, knee, condyle and plateau; 

medial and lateral compartments with or without patella 

resurfacing (total knee arthroplasty)). 

cardiovascular staff and physicians will 

evaluate service line expansion (perhaps 

as a satellite operation); 

interventional cardiologists, 

interventional radiologists and 

endovascular surgeons with existing 

OBL facilities will evaluate both (a) 

licensure and Medicare-certification 

as an ASC to realize higher ASC 

reimbursement rates (ASC facility fee, 

with the physician's professional fee 

billed separately) than afforded by the 

enhanced professional fee in the OBL 

setting and (b) a hybrid model under 

which the facility alternates between a 

Medicare-certifiedASC and an OBL on 

different days for different classes of 

patients/procedures (e. g., using certain 

contractual arrangements between 

different entities with different EINs 

and NPis). 

In addition, as the trend continues (more 

complex procedures added to the ASC CPL) 

the interplay (and, attimes, tension) between 

federal/Medicare laws, rules and regulations 

and state laws will be increasingly important. 

For instance, Medicare rules define an 

"ambulatory surgical center" as a "distinct 

entity that operates exclusively for the 

purpose of providing surgical services to 

patients not req ui ring hospitalization and in 

which the expected duration of services would 

not exceed 24 hours following an admission." 

See, 42 CFR §416.2. 

An ASC satisfies the criterion of being a 

"distinct" entity when it is wholly separate 

and clearly distinguishable from any other 

healthcare facility or office-based physician 

practice.AnASCdoes not have to be completely 

separate and disti net physically from another 

entity, if, and only if, it is temporally distinct. In 

other words, the same physical premises may 

be used by the ASC and other entities, so long 
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as they are separated in their usage by time. See, 
Medicare State Operations Manual, Appendix L. 

So, Medicare permits the same physical facility 
(premises and equipment) to be used by two 
separate entities (e.g., different Medicare-certified 
ASCs). However, the Utah Department of Health 
informally advises that it will not grant multiple 
licenses for the same physical location. 
Generally, a physician clinic's office-based 
procedure or operating room is exempt from 
licensure under the Utah Health Care Facility 
Licensing and Inspection Act. So long as an OBL 
is exempted by that provision under Utah law, the 
hybrid model under which the facility alternates 
between a Medicare-certified ASC and an OBL 
on different days is feasible. However, the OBL 
component, if used by multiple independent 
physicians performing procedures on the 
ASC CPL, would be outside the state licensure 
exemption and thus subject to potential action 
by the Department of Health for operation of 
an unlicensed health care facility (ambulatory 
surgery center). 

An additional impact of the ongoing trend 
(more complex procedures added to the ASC 
CPL) is that the Medicare 24 hour rule3 will be 
tested, inc I uding relative to extended recovery 
services under Utah law. A number of ASCs are 
exploring extended recovery services for non
Medicare patients.4 

3 Patients admitted to an ASC will be permitted to stay 23 hours 

and 59 minutes, starting from the time of admission (see 73 FRat 

68714 (November 18, 2oo8)). The time calculation begins with the 

admission and ends with the discharge of the patient from theASC 

after the surgical procedure. While the time of admission normally 

would be the time of registration or check-in of the patient at 

the ASC's reception area, for the purposes of compliance with 

this requirement ASCs may use the time when the patient moves 

from the waiting/reception area into another part of the ASC. 

This time must be documented in the patient's medical record. 

The discharge occurs when the physician has signed the discharge 

order and the patient has left the recovery room. See, Medicare 

State Operations Manual, Appendix L. 

4 Some states expressly permit post-ASC procedure recovery 

stays. For instance, Oregon now licenses "extended stay centers" 

which provide post-surgical and post-diagnostic medical and 

nursing services to patients recovering from surgical procedures 

performed in an affiliated AS C. 

According to CMS, an ASC's surgical services 
must be ones that ordinarily would not take 
more than 24 hours, including not just the 
time for the surgical procedure but also pre-op 
preparation and recovery time, following the 
admission of an ASC patient. These limitations 
apply to all of the ASC's surgical services, not just 
to surgeries on Medicare beneficiaries who use 
the ASC. See, Medicare State Operations Manual, 
Appendix L. In contrast, Utah Department 
of Health regulations under the Health Care 
Facility Licensing and Inspection Act permit a 
freestanding ASC "to provide extended recovery 
care services which shall not exceed 24 hours" 
and the "facility shall provide services to no more 
than three patients, anywhere within the facility, 
between the hours of1o:oo p.m. and 6:ooa.m." 
"Extended Recovery Services" means "patient care 
after the initial post surgery recovery period" and 
the"lnitial Post Surgery Recovery Period" means 
"patient care no longer than six hours beyond the 
completion of surgery." Those definitions can be 
read to authorize in excess of 24 hour stays (up to 
6 hours (initial post-surgery recovery period) plus 
24 hours (extended recovery services)). 

So, if we posit that a Medicare-certified ASC will 
perform more complicated procedures (e.g., total 
knee arthroplasty) for non-Medicare patients 
(pre-authorized with the commercial payor) and 
provide extended recovery care services during 
an overnight stay as permitted under state law, 
it would seem that the facility is no longer an 
eligible ASC for Medicare purposes ifthe total 
time from admission to discharge is more than 
24 hours. Exceeding the 24-hour time frame 
constitutes condition-level noncompliance 
with 42 CFR §416.25. See, Medicare State 
Operations Manual, Appendix L. This outcome, 
unfortunately, would implicate False Claims Act 
liabilities (recoupments, fines, penalties, etc.)S 
Therefore, well-advised Medicare-certified 
ASCs should hesitate to operate in a manner 

5 The False Claims Act imposes liability (among other grounds) 

on any person who "knowingly presents, or causes to be presented 

a false or fraudulent claim for payment or approval." 31 U.S.C. 

§ 3729(a)(1). 

that violates the Medicare 24 hour rule (even if 
permitted under state law). 
Further, the regulatory definition of an ASC 
I i m its its operations to surgical services only for 
patients who do not require hospitalization after 
the surgery. The term "hospitalization" means 
that a patient recognizes that some states permit 
the operation of"recovery centers" which provide 
postoperative care to non-Medicare ASC patients 
but are neither Medicare-certified healthcare 
facilities nor licensed hospitals. However, CMS 
takes the position that, if the recovery center 
would be considered a hospital if it participated 
in the Medicare program, an ASC that transfers 
patients to such a recovery center will likely not 
satisfy the Medicare definition of an ASC. See, 
Medicare State Operations Manual, Appendix L. 

We can be certain thatthetrend of more complex 
procedures moving to the ASC setting will 
continue. Indeed, CMS has clearly demonstrated, 
when adding coronary intervention procedures 
to the 2020 ASC CPL, its willingness to consider 
Medicare cost savings in approving ever more 
complex procedures (notwithstanding its 
own conflicting regulations). In adding these 
procedures (for instance, same-day discharge 
percutaneous coronary interventions), CMS 
had to avoid its own regulations prohibiting 
ASC coverage for procedures involving"major 
blood vessels." It did so by determining that 
"the involvement of major blood vessels is 
best considered in the context of the clinical 
characteristics of individual procedures." 

We would characterize this as a pragmatic 
reading of its own regulations to achieve a 
desired outcome, supported by a public policy 
goal of promoting cost savings, quality of 
care and patient experience. Regardless, that 
interpretation and policy underscores our 
expectation that Utah ASCs will continue to 
benefit from the shift of more complex cases to 
the outpatient ASC setting, notwithstanding the 
complexities of compliance with relevant federal 
and state laws. 
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